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Contractors are offered contracts 
every day; these are a daily part of 
construction, and contracts represent the life 
blood of your business.  As trial counsel, we 
cringe at some of the clauses forced onto 
specialty contractors, and over time, we have 
assisted clients by helping negotiate better 
subcontracts. We repeatedly see the eight 
red f lags that should immediately prompt 
you to deliver the proposed contract to your 
attorney for assistance in protecting your 
company. You work hard for your money; 
your attorney can help you keep the money 
and avoid these pitfalls if  you engage 
counsel before signing a bad contract. 

For many in the specialty trades, 
contracting is just a mundane formality to 
get out of the way before the real business 
can begin - the construction!  But before you 

sign on the dotted line, binding your 
company to hundreds of terms and 
obligations that you may not understand and 
that your company may not be capable of 
fulf il l ing, there are a few areas that require a 
lot of attention and a litt le negotiation.  
Crossing out one word in a contract can 
mean the dif ference between a viable 
contracting company for the future and a 
company that contracted itself  right out of 
business. 

1.  Incorporated Documents 

Just because something is referred to 
as a "contract" does not mean that the entire 
agreement is contained within that single 
document they sent to you.  Likely, there are 
list of documents referenced in your 
subcontract and a passage saying that you 
have reviewed all of them and agree to be 
bound by the terms contained in those other 
documents. If  you have never seen those 
other ?contract documents,? you may be 
promising things that are the stuff  of 
nightmares. 
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Before signing a contract, it is 
essential that you obtain al l  documents 
incorporated into the contract by reference 
such as the Prime Contract along with any 
addenda and the Project Specif ications in 
order to accurately determine which duties 
and obligations you are promising to take 
upon yourself  upon execution of the 
subcontract agreement.  It is not uncommon 
for terms in the Prime Contract to attempt to 
bind all parties supplying materials and/or 
performing work on a project even though 
not all parties were signatories to the Prime 
Contract.  

The Project Specif ications are also 
typically incorporated into the contract 
documents by reference and may even 
contain material terms and conditions or 
may contradict terms found within the 
contract itself .  A thorough review of the 
specif ications prior to executing the contract 
will allow a Subcontractor an accurate view 
of the performance expected of it on the job 
and provide an opportunity to negotiate any 
contract ambiguities before a conflict arises. 

Another type of incorporation clause 
to watch out for is a contract term stating 
that a breach of the contract by the 
Subcontractor may also constitute a breach 
by the Subcontractor and any of its aff il iated 
entit ies of any other contract between the 
parties.  This is very important in the familiar 
situation where a Subcontractor is working 
on multiple projects for a single 
Developer/Contractor. They claim a breach 

on one project and withhold payments on all 
projects.  This is their ?nuclear threat,? and 
with this tool, they coerce you into accepting 
pennies on the dollar for disputed work. 

Even if  this term is not negotiable and 
you elect to move forward with the contract, 
an understanding of this provision is 
necessary to accurately weigh the benefits 
and risks of a given course of action on the 
Project and all other Projects with the same 
Developer/Contractor. These are definitely 
red f lags that should be heeded and you 
need to seek legal counsel at the contract 
negotiation stage before any disputes arise. 

2.  Indemnif icat ion 

The majority of construction contracts 
today include some sort of indemnif ication 
term requiring Subcontractors to defend and 
indemnify Contractors and often times, 
Owners.  A promise to indemnify a party 
means that you promise to compensate that 
party for any judgment, injury, or losses in 
connection with a claim while at the same 
time paying an attorney to defend the 
Contractor and Owner.  The most prudent, 
but rarely available, course of action when 
confronted with such terms is to strike the 
offending language from the proposed 
contract in its entirety.  You are a specialty 
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Subcontractor and you do not want to be 
called on later to act as an insurance 
company.  

The next best option is to limit the 
language such that the Subcontractor's duty 
to indemnify and hold harmless the Owner 
and Contractor is l imited to claims arising 
directly from or caused by the 
Subcontractor?s own sole negligence and to 
limit the duty to defend. For example, l imit 
your indemnity obligation to one that 
requires you only to participate in the 
defense of the Owner and Contractor up to 
your proportionate share of the ultimate 
damages allocated to your sole negligence. 

It would be best to make such an 
indemnif ication provision mutual, meaning 
that the Subcontractor is bound to indemnify 
the Owner/Contractor to the extent of its 
fault while the Contractor/Owner must also 
indemnify the Subcontractor to the extent of 
their fault in order to protect the 
Subcontractor's rights. Simply put, you 
should do everything in your power to not 
bind your company to language requiring 
you to defend or indemnify an Owner or 
Contractor against any claims arising from 
the Owner or Contractor's own acts, 
omissions, or negligence nor against the 
acts, omissions, or negligence of any other 
parties on the Project, who are not under 
your control. 

3.  Insurance 

All construction contracts require 
Subcontractors to purchase or maintain 
insurance within some parameters 
specif ically enumerated in the contract.  The 
required insurance terms should be 

reviewed in detail with your insurance 
broker so that you are not required to 
provide more insurance than your scope of 
work or the Project logically requires.  For 
example, a subcontractor should not be 
required to purchase subsidence coverage if  
its scope of work does not concern soils 
issues or a contractor's pollution liability 
policy if  the subcontractor does not intend 
to perform work involving hazardous 
materials. 

Most contracts require you to name 
the Owner and/or Developer/Contractor as 
an "additional insured" on your commercial 
general l iability insurance policy, rendering 
the named "additional insured" party as an 
"insured" under your policy and entit l ing 
them to all the coverage afforded by your 
policy. 

This allows the "additional insured" 
party to tender its claim to your insurance 
policy and have their attorneys' fees and any 
settlement or judgment paid for by your 
policy even though the claims may not have 
been due to any fault of yours.  This is l ikely 
to signif icantly deplete the policy's available 
coverage and cause your future premiums to 
rise.  

If  "additional insured" language 
cannot be stricken, it should at least be 
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l imited so that your policy is only the 
primary policy for the "additional insured" 
party when all claims arise from the 
Subcontractor's own sole negligence.  
Subcontractors should also consult their 
insurance agents to procure the required 
additional insured endorsements and any 
other required special endorsements in 
order to not be exposed to damages for 
breaching the terms of the contract. At the 
very least, ensure that your insurance policy 
is only going to pay for your proportionate 
share of the ultimate liability if  there is a 
claim. 

4.   Arbit rat ion 

 Although one does not enter into a 
contract expecting a conflict to arise, it is 
essential that as a party to a contract you 
preserve your rights in the event a conflict 
does arise. Before signing, consider the 
process you would prefer for the resolution 
of disputes even if  they are unlikely or 
unexpected.  

Arbitration is an out-of-court 
proceeding in which a neutral third party or 
panel of neutrals called Arbitrators hear 
evidence and render a decision binding the 
parties involved. Construction contracts 
often include a provision requiring that any 
disputes be resolved in binding arbitration, 
effectively stripping away a Subcontractor's 

right to a trial by jury and the right to appeal 
a decision. The Arbitrator's decision affecting 
your rights is f inal and binding whether it 
was right or wrong.  

Some arbitration provisions even go 
one step further and attempt to shif t some 
of the costs of arbitration to one party, the 
Subcontractor, whether you win or lose.  
Arbitration is often purported to be a faster 
and more economical way of resolving a 
dispute but the cost of arbitration can be 
signif icant, including the costs of the 
arbitrators themselves, and can often cost 
more and take longer than a typical dispute 
in the courts.  

Because there is no guarantee that a 
dispute will be resolved cheaper and faster 
than in the courts, there is no perceived 
advantage to a Subcontractor that waives its 
right to an appeal of the decision by entering 
into a contract with an arbitration provision. 

We recommend that subcontractors 
not waive their rights to go to court to 
resolve disputes because a bad decision by 
an Arbitrator (who may have got it totally 
wrong) could cost you your business. 

5.  Pay when Paid 

California contractors do not need to 
worry about "pay if  paid" contractual 
provisions, which are void as contrary to 
public policy, but "pay when paid" provisions 
are stil l recognized in private construction 
contracts.   Such provisions purport to 
condition the timing of payment to a 
Subcontractor upon when payment is 
received from the Owner.  

A Subcontractor should make clear 
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that it is entering into an agreement with the 
Contractor and that payment is expected 
from the Developer/Contractor's own funds 
regardless of when the Contractor is paid by 
any other person or entity.  

If  a Contractor insists on "pay when 
paid" as a material part of the contract, then 
Subcontractors must be aware that they have 
an unconditional right to payment within a 
reasonable amount of t ime in California 
independent of any terms in the contract.  
What constitutes a reasonable amount of 
t ime, however, is to be determined on a case 
by case basis so it is best to have any "pay 
when paid" provisions stricken from the 
contract as they are a likely source of 
conflict between contracting partners.   

At the very least, ensure that you have 
the contractual rights to record a mechanic?s 
lien when your work is substantially 
complete and that interest begins to accrue 
if  you are not paid within sixty days of 
completing your work. These two things 
provide the Owner, Developer, and General 
Contractor with remarkable incentives to get 
you paid. 

6.  Inspect ion of  Prior Work 

Many contracts require Subcontractors 
to inspect the work performed prior to their 
own work in sequence and accept the 
condition of that work before performing 

their own work.  This sounds like a simple 
concept, but it may actually work to shif t 
l iability from that preceding contractor that 
performed defective work onto you. 

Remember, the Developer/Contractor 
that maintains control of the Project has the 
responsibil ity to determine when the project 
is ready for you to come in and do your 
portion; do not let the Contractor shif t all the 
risk to you. 

You need to recognize when an 
inspection term in the proposed contract is 
trying to imply that you have determined 
that the preceding work is free from defects, 
which would shif t to you the responsibil ity 
for any defects in preceding work that might 
later be discovered.  

As a specialty contractor, you only 
have as much knowledge as is expected of 
your trade  in the performance of its 
specialty work, and no contractual 
?inspection? term should be allowed to 
somehow make you responsible to conduct a 
complete forensic examination of preceding 
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contractors and warrant or guarantee that 
those other guys? work is free of defects. 

You have heard the term, ?you 
covered it up so you own it, defects and all,? 
because of the inspection clause; so any 
such provision should be amended so that 
you are not required to inspect for any 
condition other than whether the preceding 
work appears to be ready for you to proceed 
with your scope of work.  

7.  Force Account  Work 

Force Account Work refers to work 
ordered on a Project by the Owner or 
Contractor without a prior existing 
agreement as to the cost of the work.  
Getting paid for all the work you performed 
is of course a crit ical and fundamental part 
of contracting.  

Generally, the Owner/Contractor must 
reimburse the Subcontractor for Force 
Account Work based on the cost of t ime and 
materials plus a certain percentage for 
prof it.  

It is 90%  certain that you have been 
on a job where the general contractor has 
directed your crew to immediately begin 
work on a task that was not a part of your 
bid, perhaps issuing a f ield directive and 
demanding you begin work today. Then they 
point to the clause in the contract that says 
you must begin the work and wait for the 
General Contractor, Owner, Architect, and 
perhaps others to agree to a fair price for the 

work you are already doing under duress and 
probably protest. 

Often, this task is one that the 
Contractor missed in the bid process and 
since it ?sort of relates? to your scope, you 
are ordered to get busy, buy product, pay 
workers, add crews, and get to work on the 
promise that you might be paid a fair price 
later. 

Due to the obvious danger that the 
ultimate price paid for the work may be less 
than the price the Subcontractor was will ing 
to accept for the work, Subcontractors 
should refuse any contract terms requiring 
Force Account Work.  Subcontractors should 
instead require an appropriately priced and 
fully executed change order before 
commencing any additional work not 
included under the bid and/or contract.  

It is also crit ical that Subcontractors 
preserve any and all rights regarding delay 
claims resulting from Force Account Work.  
(See below for a further discussion of delay 
damages). 

8.  No Damage for Delay 

No damage for delay clauses strip a 
Subcontractor of its rights to pursue claims 
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for damages arising out of delays in the 
construction of the Project caused by the 
Owner, Developer/Contractor, and/or other 
subcontractors even though you would be 
held responsible in the event you may have 
caused delays.  

Although unenforceable in public 
works projects, California courts stil l uphold 
such clauses on a limited basis, and delays in 
the Project schedule are often caused by the 
addition of extra work, such as Force Account 
Work, to the various construction scopes 
during the course of construction.  

Subcontractors should insist that if  the 
project is delayed by no fault of 
Subcontractor for a signif icant period, the 
Subcontractor has the right to re-evaluate 
the costs and adjust for price increases if  
necessary. 

The Developer/Contractor is in a 
superior position to manage the time for 
completion of the entire Project, if  a delay 
caused by others would require the 
Subcontractor to accelerate, man up, work 
overtime, or incur unplanned weekend shif ts 
to meet the completion date, a change order 
should be required to compensate the 
Subcontractor for this extra work caused by 
the delay of others.  

If  it is not possible for a Subcontractor 
to preserve all rights to pursue delay claims, 
then the clause should at least be modif ied 
such that you waive only your right to pursue 
claims based on delays for a "reasonable" 
amount of t ime but not giving up your rights 
for delay claims that may last so long the 
delay causes serious cost impacts to your 
company. 

Recommendat ion 

Although subcontractors are often 
presented with "take it or leave it" contracts 
and are told they must execute the contract 
or will not be awarded the Project, there is 
usually some room for negotiation.  It may 
not be possible to strike out all of the 
dangers that lurk within a construction 
contract and threaten the continued viability 
of your company, but the dangers can be 
limited, contained, or managed simply by 
striking or adding a few words or by adding a 
fully executed addendum with those terms 
you absolutely must insist upon.  

Even if  the contract cannot modif ied, it 
is essential that a contracting party 
understand the duties and obligations it is 
undertaking; you must perform a risk versus 
benefit analysis on each project.  

We have all seen specialty contractors 
who did a $50,000 job that ult imately cost 
them $250,000 in lit igation. When you see 
the red f lags in a proposed contract, 
negotiate, negotiate, negotiate.  

As a contractor-business owner you 
likely understand that there are times when 
it is better to give up a contract before 
signing it rather than later realizing that 
contract has terms that require you to give 
up the company. 

Brooke Holan is an attorney with Dimalanta Clark and is 
licensed in California. Feel free to give Brooke a call with 
questions you may have regarding this article or any other 
issue. She can be reached at 510-22-7705. Go to our 

website for the complete article or contact us and we will 
send you a copy. 
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